ER\EST B. WLLI AVB
| BLA 95-136 Deci ded Gctober 7, 1997

Appeal fromdecisions of the Mntana Sate fice, Bureau of Land
Managenent, rejecting a snall mner exenption and decl ari ng mning cl ai ns
abandoned and void. MM 9061 through MMC 9068, MMC 16429, and MMC 120416.

Rever sed.

1 Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai ntenance Fees: Srall Mner Exenption

A decision rejecting a snall mner exenption and

decl aring clai ns abandoned and void for failure to pay
rental fees on the grounds that a clai nant owned nore
than 10 clains is properly reversed where the appel | ant
shows that the clainants filed certifications of
exenption for the 1993 and 1994 assessnent years on
Aug. 24, 1993, listing only 10 clains, and ot her

evi dence denonstrates that they had abandoned any
additional clains previously held as of the date of the
submi ssion of their certifications of exenption. An
addi tional decision renoving the appellant's nane as a
co-owner of a claamalso listed on these certifications
of exenption due to the sane rejection of his snall
mner exenption is al so reversed.

APPEARANCES B nest B WIlians, Troy, Mntana, pro se.
(PN ON BY ADM N STRATI VE JUDGE TEHRRY

Enest B WIlians has appeal ed fromso nuch of a Decision of the
Mntana Sate fice, Bureau of Land Managenent (BLMor the Bureau), dated
Novenber 4, 1994, as decl ared unpatented mning clai ns MMC 9061 t hrough MMC
9068 and MMC 16429 abandoned and void for failure to tinely pay the rental
fees required by the Departnent of the Interior and Rel ated Agenci es
Appropriations Act for Hscal Year 1993 (Act), Pub. L. No. 102-381, 106
Sat. 1378-79 (1992), and 43 CF. R § 3833.1-5 (1993) for the 1993 and 1994
assessnent years. He has al so appeal ed froma Deci sion fromthe sane
office, also dated Novenber 4, 1994, which renoved his nane as co-owner of
MVC 120416 for the sane reasons.

h August 24, 1993, Bnest B Wllians and Mrie WIllians, |isted
therein as claimants, filed certifications of exenption fromthe
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rental fees inposed by the Act for each of the assessnent years endi ng
Septenter 1, 1993, and Septenber 1, 1994. These certifications were filed
inlieu of submssion of annual rental paynents of $100 for each clai mfor
each assessnent year under a provision of the Act known as the snal| niner
exenpt i on whi ch wai ved rental paynents upon a show ng, inter alia, that the
claimant held no nore than 10 mning clains. Both certifications |isted
only 10 mning clains. 1/ By notice dated June 16, 1994, BLMi nfor ned
claimants it could not accept those docunents because its records indicated
Bnest B WIlians held an interest in nore than 10 cl ai ns when the
exenptions were filed. The Bureau afforded clai nants an opportunity to
establish that BEnest B WIlians had reduced his holdings to 10 or fewer
clains as of August 31, 1993.

Wien clainants failed to respond, BLMissued two separate Deci sions on
Novenber 4, 1994. 2/ In the one determnation, BLM ostensibly relying on
this Board's Decision in Lee H and Gldie E Rce, 128 | BLA 137 (1994),
held that WIlians "failed to neet the exenption requirenents in that as of
August 31, 1993, the records of this office indicate he held an interest in
11 mning clains * * * and no rental was paid for these clains." (Decision
1, at 2.) The Bureau declared the B uebird Goup #1 through #10 cl ai ns
abandoned and void. In the other determnation, BLMapprised cl ai nants
that, according to its records, Mrie Wllians held an interest in only the
B uebird Goup #11 mning cla m(ML 120416) and concl uded it woul d
therefore renove Bnest B Wlliams nane as a co-owner of this claim
because he failed to showhe qualified for the small miner exenption. 3/
Enest B Wllians tinely appeal ed.

In his SOR WIlians argues the clai nants had abandoned the B uebird
Goup #10 claimin early 1993. He notes that, not only did they list only
10 clains on their certification for exenption, but al so that the affidavit
of labor they filed wth the Lincoln Gounty Recorder's fice

1 The clains listed were the B uebird Goup da m#1 through #4 (ML
9061- MMC 9064), the B ackbird Goup #6 through #9 (MVC 9065- MC 9068), the
B ackbird Goup #5 (MMC 16429), and the B ackbird Goup #11 (MMC 120416).
Not listed therein was the B ackbird Goup #10 (MMC 9069), a clai mal so
located on Nov. 1, 1997, wth the first eight clains and nai ntained wth
themthereafter through the affidavit of labor filed on Dec. 1, 1992.

2/ WIlians asserts that upon receiving the June 16 Notice, he "tel ephoned
the Bllings [BLM office.” He indicates that after explaining the
situation to BLMhe considered the nmatter settled and "was surprised to
recei ve the Novenber 4, 1994, letter.” (Satenent of Reasons (SR at 1.)
3/ The Bureau's notivation to treat separately the interests in this
mning claimis not obvious and, based upon the facts before us, we woul d
further scrutinize this determnation but for our disposition of the
appeal . hder 43 CF.R § 3833.1-6(a)(2) (1993), "“[mining clains held by
a husband and wife, either jointly or individually, or their children under
the age of discretion, shall be counted toward the 10-claimlimt." As
both Bnest B WIlians and Marie WIIlians share the sane address of
record, we would assune that this regul ation woul d apply or, at |east,
further inquiry as to their relationship shoul d be nade.
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on Septenber 30, 1993, and subsequently submtted to BLMIisted, upon
anendnent, i ncluded only the 10 clains for which they had sought a snall
mner exenption. 4/ This was in contrast to previous years in which they
had listed all 11 clains on their affidavits of labor. WIIians asserts
that these actions clearly establish the intent to abandon the clai mon
whi ch BLMpredi cated its adverse deternmnations.

[1] The relevant provisions of the Act, enacted by Gongress on
Cctober 5, 1992, provide, in pertinent part, that

for each unpatented mining claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C 28-
28e), and the filing requirenents contai ned i n section 314(a) and
(c) of the Federal Land Policy and Managenent Act of 1976 (FLPMRA
(43 USC 1744 (a) and (c)), each clainmant shall, except as
provi ded otherwise by this Act, pay a claimrental fee of $100 to
the Secretary of the Interior or his designee on or before August
31, 1993 in order for the clainant to hol d such unpatented m ni ng
claam mll or tunnel site for the assessnent year ending at noon
on Septenber 1, 1993 * * *,

106 Sat. 1378 (enphasis added). The Act contai ned an identical provision
establishing rental fees for the assessnent year ending at noon on
Septenber 1, 1994, requiring paynent of the $100 rental fee on or before
August 31, 1993. 106 Sat. 1378-79.

The Act further provided, subject to various conditions, for an
exenption fromthe paynent of rental fees for clainants hol ding 10 or fewer
clains, a provision generally referred to as the snall mner exenption.

Id. On July 15, 1993, the Departnent promul gated regul ations i npl enenting
the rental fee provisions of the Act, see 58 Fed. Reg. 38186,

i ncludi ng sections governing rental fee exenption qualifications and filing
requirenents, later codified at 43 CF. R 88 3833.1-6 and 3833.1-7

(1993). Those regul ations stipulated that a snall mner choosing not to
pay the rental fee was required to file a separate statenent on or before
August 31, 1993, for each assessnent year the exenption was clained. The
regul ati ons al so delineated various itens that each statenent was required
tocontain. See 43 CF R 8§ 3833.1-7(d) (1993).

4/ Wllians notes in his S(Rthat the original affidavit of |abor
contained a "typo,"” referring to the fact that the affidavit |isted MMC
9069 in Part 1. However, Part 3 of the affidavit listed only the #1
through #9 and the #11 clains. Further, WIlians paid the service fee
required under 43 CF. R § 3833.1-4(b) (1993) for only 10 mning cl a ns.
The mistake in Part 1 was noted by BLMin several places in the record on
Dec. 21, 1993. Thus, BLMrecogni zed, as least by that date, that the
claimants intended to performand certify assessnent work for only 10
mning clains for the assessnent year running fromSept. 1, 1993, to Sept.
1, 1994.
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In the instant case, clainants tinely filed certifications of
exenption for both years which satisfied the requirenents of 43 CF.R 8§
3833.1-7(d) (1993), but BLMrejected the certifications because it
concl uded that the Wllians held nore than 10 unpatented mining clains. In
relying on our opinioninlee H and Qldie E Rce, supra, at 137, BLM
enphasi zed the | anguage of the headnot e whi ch decl ared that a BLM deci si on
woul d be affirned "[w here BLMrecords disclosed that on Aug. 31, 1993, a
mning clainant held in excess of 10 mning clains on such lands * * *."
However, in subsequent opinions, the Board has found i nstances where BLM
failed to give sufficient weight to the qualifying | anguage whi ch appear ed
imedi ately after the statenent quoted above: "and where on appeal the
claimant failed to provide any evidence to show otherwse." See, e.g.,
WlliamJ. Mntgonery, 138 IBLA 31 (1997); The B g B ue Sapphire ., 138
IBLA1 (1997). See also Little Bear Mning & Exploration, Inc., 138 IBLA
304 (1997); Burbank Gold, Ltd., 138 IBLA 17 (1997).

In the Montgonery and Big Bl ue Sapphire cases, we noted that the R ce
case did not involve a situation in which clai nants had contended that they
had abandoned cl ai ns in excess of the statutory naxi numfor the purpose of
qualifying for the small miner exenption. The ratio decidendi of the
Board' s decision was not that the nere fact that BLMs records i ndicated
that mning clainants held nore than 10 clains was sufficient to require
rejection of an exenption certification, but rather that this fact, coupl ed
wth the clainants' failure to provide any evidence to the contrary,
supported BLMs rejection of a requested exenption. FRather, we | ooked to
our opinions in both Gdlvin W Barrett, 134 I1BLA 356 (1996), and Véshburn
Mning G., 133 IBLA 294 (1995). Appealing BLMs denial of the exenption
after concluding that they owned nore than 10 clains, the claimants in both
cases argued that they had abandoned other clains for the purpose of
neeting the requirenents for obtaining the snall mner exenption. In both
cases, these assertions were corroborated by statenents of annual
assessnent work whi ch had been recorded | ocal |y before the August 31
deadl i ne and whi ch covered only the clains listed on their certifications
of exenption. The Board found these show ngs sufficient to establish that
the clai nmants had owned 10 or fewer clains as of the date they filed their
certifications seeking the snall mner exenption.

However, we noted in Montgonery that the clainmants did not record an
affidavit of labor for the 1993 assessnent year until after the rental fee
deadl i ne had passed. V¢ concluded that this was not critical, as
abandonnent "is a concept well known to mining law but its basis is the
traditional |aw of abandonnent--relinqui shnent of possession together wth
the subjective intent to abandon.” Mntgonery, supra, at 34, quoting
Departnent of the Navy, 108 | BLA 334, 338 (1989) and QO egon Portland Genent
@., 66 IBLA 204, 207 (1982). Thus, the relevance of the affidavits of
[abor was not that they effected an abandonnent of the clains, 5 but
rat her that

5/ Inpoint of fact, they did not. Failure to performassessnent work did
not, at least prior to the adoption of the Act, result in an abandonnent of
the claimunder either 30 US C § 28 (1994) or 43 US C § 1744(a) (1994).
As we noted in Lhited Sates v. Haskins, 59 IBLA 1, 100-101, 88 Interior
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they provided evi dence of the subjective intent of the clai nants to abandon
the cl ai ns.

As noted above, WIlians asserts that he and Marie WIIlians decided to
drop 1 claimand naintain only 10 in order to satisfy the snall nner
exenption requirenents. This assertion finds corroboration in the
affidavit of |abor received for the 1993 assessnent year, which they
recorded wth the Lincoln Gounty Recorder and filed wth BLM A though the
original affidavit referenced 11 clains in that section of the docunent
where they provided the BLMassi gned serial nunbers, the remai ning parts of
the affidavit and the clai nants' actions in paying the per cla mservice
fee evinces that only 10 clains were intended to be held. Mreover, the
docunent was subsequent|y anmended to el i mnate any confusi on over whet her
an el eventh claimwas nade subject thereto. Al of these actions providing
evi dence of abandonnent of B uebird Goup #10 occurred prior to any action
on the part of BLMto reject the exenption certifications.

The facts of this case convince us that Appellants intended to
nai ntain ownership of only the 10 identified clains when they filed
certifications of exenption and had abandoned the claimnot listed. Thus,
we find that BLMs Decision declaring the 10 clains included in the request
for exenption to be abandoned and void was in error.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare reversed as to the clains which are the subject of this

appeal .

Janes P. Terry
Admini strative Judge
| concur:

Bruce R Harris
Deputy Chief Administrative Judge

fn. 5 (conti nued)

Dec. 925, 975 (1981), historically, failure to performassessnent work did
not autonatically invalidate a mning claimunder 30 US C § 28 (1994) but
rather made it subject to relocation by a third party or wthdrawnal by the
Gvernnent. Failure to record annual assessnent work or notices of
intention to hold, as required by section 314(a) of the Federal Land Policy
and Managenent Act of 1976, 43 US C 8§ 1744(a) (1994), would result in a
concl usi ve statutory presunption of abandonnent, but this would not arise
until the end of the cal endar year when it coul d be determined that the
claimant had failed to file evidence of such work on or before Dec. 30.
Thus, the relevance of a local filingis not that it constitutes an
abandonnent of all clains not |isted thereon, but rather that it provides
evi dence of a preexisting intent to abandon those clai ns.
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